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Introduction

Over the last 40 years, LGBTQ court cases have become increasingly prominent

on the international stage.
141

While these cases have led to many monumental gains, we

argue that these court cases reveal legislators’ failure to act upon LGBTQ issues. One

such example of legislative negligence as a driving force for judicial action is the

Transsexual Act (Transsexuellegestz). In this 2008 case, the Constitutional Court of

Germany ruled that the specific requirement that a person be unmarried in order to

change their registered sex was unconstitutional.
142

Later, in 2011, the Court ruled that

the parts of the Act requiring sterilization or gender reassignment surgery for legal

gender recognition were unconstitutional because they violate the right to physical

integrity.
143

Anne Louise Schotel, a researcher of political representation and recognition

of gender and sexuality at the University of Amsterdam, labels these rulings as

“milestones” for LGBTQ citizens under Angela Merkel’s chancellorship. However,

Merkel did not contribute; changes came about only after judicial coercion from the

Constitutional Court and significant international pressure.
144

We will explain why

Merkel did not play a significant role under the section titled The Transsexual Act. This

is just one example of how legislators often update outdated LGBTQ legislation after

rulings from the courts: not out of genuine concern for the LGBTQ community but to

pacify external pressures.

The scarcity of LGBTQ rights legislation persists in part because of various

factors, including “deradicalization,” as argued by Karen Kampwirth and Marcus

McGee. According to them, deradicalization occurs when LGBTQ groups become less

radical after they are co-opted by the government and after they are forced to accept

concessions.
145

We argue, however, that the most salient cause for this exclusion is

legislative inaction. After examining case studies in Angela Merkel’s Germany –

including the previously mentioned Transsexual Act – contemporary Nicaragua, and

1980s Mexico, we find that upon facing international pressure, performative

pro-LGBTQ legislation is passed by governments to emphasize their progressiveness to

liberal international actors.
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Germany: Merkel as an Agent of Oppression

In Schotel’s analysis of the advancements in LGBTQ rights under Merkel, she

states that the chancellor played a “passive or indirectly facilitating role” in LGBTQ

issues and legislation.
146

While it is true that Merkel was often passive, she cannot be

considered a facilitator. Despite significant advances for the LGBTQ population during

Merkel’s chancellorship from 2005 to 2021, Merkel failed to facilitate and went so far as

to repeatedly oppose legislation aimed to increase LGBTQ rights and representation. We

will demonstrate how the federal court has been the initiator of LGBTQ rights and how

the German government has undermined the development of LGBTQ rights.

The Transsexual Act

Much of the legislation that did pass under Merkel was surface level at best –

enough to give Germany the appearance of progress without allowing for much LGBTQ

empowerment or representation. This is demonstrated in the passage of the Transsexual

Act, which appeared progressive by allowing Germans to legally change their gender.

However, it perpetuated the homophobic idea that transgender people must undergo

gender reassignment surgery to be transgender, and it reinforced a systematic barrier by

requiring citizens to undergo an expensive and time-consuming surgery. Like the

Transsexual Act, other advances of LGBTQ rights only came about due to judicial

coercion from the Federal Constitutional Court (FCC) and continual pressure from the

global community, not because Merkel advocated for the rights of the LGBTQ

community. Schotel writes that “the Constitutional Court acts as the main driver of

more inclusive legislation and the initiative of the Merkel government is limited to

meeting the Court’s requirements.”
147

If anyone facilitated legislation in this situation, it was the FCC. The section of the

Transsexual Act that requires the applicant to be unmarried was repealed by the FCC in

2008; their decision was based on previous rulings from the European Court of Human

Rights and the international standards for human rights laid out in the Yogyakarta

Principles.
148

After the United Nations Committee on the Elimination of Discrimination

against Women, the Commissioner of Human Rights, and the Parliamentary Assembly

of the Council of Europe all expressed concern about Germany’s requirements, the FCC

declared the sterilization and gender reassignment surgery clauses unconstitutional.
149

Changes to these outdated requirements were only enacted because of extreme pressure

from external forces; Merkel and the German legislators could have updated the Act at

any point, but no change came to the Act without international pressure. Therefore, it is

clear that the motive for change was to not appear homophobic and outdated to the

international community.

149
Schotel, 110.

148
The Yogyakarta Principles address a broad range of international human rights standards and their

application to sexual orientation and gender identity issues.

147
Schotel, 110.

146
Schotel, 102.

41



Marriage Equality

Legislators who have the power to make change but choose not to do so are the

real barriers to progress. In addition to being apathetic towards such legislation, Merkel

at times outright opposed pro-LGBTQ acts. In 2013, Merkel was pressed on the issue of

marriage equality at an election event and notably stated that she would allow for a

conscience vote. While marriage equality was passed as a result of the vote, which

occurred in 2017, Merkel herself voted against it.
150

This dissonance may stem from the

conflict between Merkel’s conservative upbringing in East Germany and her desire to

create a more humanitarian image for her country in the face of international

skepticism. We argue that it was the international pressure that pushed Merkel to allow

the conscience vote.
151

Considering that 14 European nations legalized same-sex

marriage before Germany did, it is reasonable to infer that Merkel saw that Germany

was falling behind the modern trend of protecting same-sex marriage and made

concessions of her own beliefs to avoid international criticism.
152

Other Examples of False Humanitarianism

In addition to the problematic Transsexual Act, the LGBTQ population of

Germany suffers from Parliament's chronic use of misrepresenting and obfuscating

language. In 2013, the FCC ruled that LGBTQ people could adopt children. While this

change seems monumental, according to the actual law same-sex couples could only

adopt children individually, not as a couple.
153

This limitation undermines LGBTQ

couples’ legitimacy as parents and as partners. With this law, Germany appears

inclusive to the international community but still undermines its LGBTQ citizens. We

bring this up as an example of how false humanitarianism can be perpetuated by any

government official, and even though the FCC was the initiator of many positive changes

for LGBTQ Germans, they too perpetuate harmful ideas.

In 2016, the 89th Conference of Health Ministers proposed to remove the ban

preventing gay and bisexual men from donating blood. The following year, the German

Medical Association championed this proposal with the caveat that donors must abstain

from sex for twelve months before being permitted to donate.
154

While the German

Minister of Health acknowledged that limiting blood donation on the basis of sexual

orientation is discriminatory, the office has not committed to any changes since the

initial proposal.
155

This “inclusion” is not genuine but performative. The requirement is
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not medically necessary and perpetuates homophobia.

In addition to these two acts, other challenges facing the LGBTQ population of

Germany include “intersectional invisibility,” a term used by Schotel to indicate

subgroups of the LGBTQ population who face more disadvantages, are less visible, and

often do not benefit from the legislation that is passed. Schotel describes this group as

“people with identities that do not match normative frameworks of gender and sexuality

[that] face a variety of disadvantages because legislative and institutional structures are

built on heterosexuality and gender binarism, limiting the possibilities of moving

outside of the mainstream.”
156

Whatever advances are made in the name of LGBTQ

rights by the German parliament do not benefit all LGBTQ groups equally, and often

reinforce heteronormative and gender binary frameworks. Schotel states “I find

[German] gay men and to a lesser extent lesbian women take centre stage on the

political agenda . . . Most advances in LGBTI rights under Merkel’s leadership did not

benefit the most marginalized, who are often absent from the political agenda…”
157

Despite her attempts to please her party and not upset the progressives, Merkel’s

decision to remain neutral situated her as a staunch oppressor of LGBTQ rights.
158

She

remained politically neutral while managing to vote against LGBTQ rights through the

conscience vote. Although Merkel avoided conflict with social progressives while in

office, her lack of action stood clearly with conservative party members and against

equality.

Nicaragua and Mexico: Pinkwashing and Performative Policy

The issue of performative inclusion facilitated by state actors is not unique to

Germany. As Marcus McGee and Karen Kampwirth illustrate with their case studies, the

Mexican and Nicaraguan governments also prevented the passage of LGBTQ rights by

exaggerating the community’s visibility for the purpose of appearing more

progressive.
159

However, they exaggerated the community’s visibility through different

means than Germany. The Nicaraguan and Mexican governments participated in

pinkwashing, the term for the appropriation of LGBTQ movements by governments to

appear more progressive while masking government-sponsored atrocities.
160

We will

argue that the Nicaraguan government did this through the exaggeration of the

LGBTQ-friendliness of their legislation and the Mexican government through the

monopolization of AIDS-related care and the subsequent co-optation of the LGBTQ

community.
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The following sections will review three instances in which the Nicaraguan and

Mexican governments attempt to appear progressive through pinkwashing: Nicaragua’s

passage of Article 204 and the introduction of the Gender Identity Law, and Mexico’s

monopolization of AIDS-related resources in order to deradicalize activists.

Pinkwashing in Nicaragua

The Sandinista National Liberation Front (FSLN), Nicaragua’s dominant party,

has used pinkwashing in an attempt to distract from violations of democratic principles

taking place in Nicaragua, specifically from legislation that was misogynist and

homophobic.
161

By pinkwashing, Nicaragua has attempted to present a more

humanitarian image to the international community while neither increasing legislation

aimed at serving LGBTQ citizens nor solving the democratic issues it is trying to hide.

How Nicaragua appears to the international community has significant financial

implications: international funds represented 8.7 percent of the country’s GDP in

2015.
162

In a classic example of pinkwashing, the Nicaraguan government repealed a

long-standing piece of homophobic legislation to distract from the introduction of

devastating abortion bans. Signed into law by President Chamorro in 1992, Article 204

penalized sexual practices between two people of the same sex as well as speech

supporting LGBTQ rights. Though Article 204 is generally unenforced, Amnesty

International called this law the worst antigay legislation in the mainland Americas.
163

When changes to the penal code repealed Article 204 in 2008, it appeared to be an

attempt by the government to correct homophobic legislation, but the timing of its

abolition is suspicious. After winning the presidential election in 2006, FSLN leader

Daniel Ortega began to attack women’s rights, banning all abortions, even those

necessary to save the mother’s life. Since his rise to power, “the FSLN has made efforts

to control and even attack civil society, especially feminist organizations.”
164

Since the

homophobic Article 204 was in effect for fifteen years, the proximity of its elimination to

Ortega’s human rights violations is alarming. Article 204 was eliminated to proclaim

Nicaragua’s modernity in the face of Ortega’s abuses of women’s rights.

The Nicaraguan government proposed an LGBTQ-friendly bill to divert activists’

attention away from the Assembly’s discussions of a homophobic law. The Nicaraguan

Assembly began discussing updates to the Family Code Law in 2012. Their proposed

changes were met with harsh criticisms. LGBTQ and feminist activists were livid that

the proposed code did not recognize nonheterosexual unions in families; marriages or
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unions could happen only between a man and a woman. This code was more

conservative than the previous code written in the 1980s, enough that Kampwirth called

it “so conservative that it sometimes seems it was written for another society.”
165

Organizers protested weekly in front of the assembly and convened forums to discuss

the proposed code.

It was at this time that Special Ombudswoman for Sexual Diversity Samira

Montiel, in conjunction with three transgender organizations, announced the Gender

Identity Law, which would allow transgender people to officially register as the gender

of their choice. Transgender advocates were hopeful that the bill would create access to

free sex-changing hormonal treatments. By 2014, however, all discussions on the

Gender Identity Law were postponed indefinitely, so it was never even voted on. The

fact that the goals of this bill were never executed confirms the initial impression of

transgender activists; this bill was drafted at the same time as the Family Code

discussions to please and silence the Family Code opponents, never to be passed.
166

While activism against the Family Code was mostly domestic, the Nicaraguan

government nevertheless made use of pinkwashing to appear more progressive to its

own citizens. As previously stated, international aid is essential to the Nicaraguan

economy, which explains the proposal of the Gender Identity Law by the Nicaraguan

government, despite their lack of real action. In projecting a progressive facade, the

government secured international support.

The Co-optation of LGBTQ Mexicans During the AIDS Epidemic

Like Nicaragua, Mexico has a history of exploiting LGBTQ rights to appear more

progressive to the global community. In contrast to Nicaragua, the Mexican government

used co-optation. Mexico aided LGBTQ citizens during the AIDS crisis for two reasons.

First, because they wanted to appear more modern to the international community, and

second, in hopes of making LGBTQ citizens dependent on them via deradicalization.

The Mexican government co-opted LGBTQ groups that were forced to rely on the

government for funding during the AIDS crisis in the 1980s, such as the Consejo

Nacional para la Prevención y el Control del SIDA (CONASIDA).
167

McGee and

Kampwirth propose that co-optation is an evolution of clientelism
168

in the age of

neoliberalism. Since the Mexican government had a near monopoly on AIDS-related

resources, they were able to dispense resources to their LGBTQ citizens as they saw fit.

They made these deals with activists with the intention of placating the groups and

making them less radical.
169

This was effective. One LGBTQ activist at the time said that
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the moment the money came in from the government, activists fought among

themselves for it.
170

In order to maintain their connections with the politicians in power

and ensure their access to medical care, activists on the left moved to the right.
171

Asking

why Mexico would choose to co-opt LGBTQ groups in the mid-1980s rather than when

the groups were founded in the early 1970s, McGee and Kampwirth conclude “the

reason is rooted in globalization and a growing international discourse on civil rights

that increasingly tied state LGBTQ acceptance to modernity. Indeed, gay acceptance is

more than just tied to modernity; it is arguably becoming one of the yardsticks by which

liberal democratic modernity is measured.”
172

Instead of prioritizing the health of its

citizens for the sake of aiding them during a massive health crisis, Mexico forced LGBTQ

activists to depend on the government for their survival, thus deradicalizing them, with

the objective of making the country appear more modern and accepting.

Conclusion

We would like to address an argument made by McGee and Kampwirth, who

assert that LGBTQ groups in both Mexico and Nicaragua were deradicalized as they

were driven to accept clientelistic resources from the state, and subsequently were

forced to acquiesce to “visibility without rights.”
173

They also claim that “expanding legal

rights and increased attention from political parties and the state have too often led

LGBTQ groups to be deradicalized, demobilized, and co-opted.”
174

We argue that McGee and Kampwirth overemphasize deradicalization upon

co-optation as the reason for the lack of LGBTQ legislative action on the part of the

government. While deradicalization by the government is an important factor, as we

have shown in Mexico, Nicaragua, and Germany, through either the passage of

legislation or the monopolization of resources, the legislators who covertly suppress

LGBTQ rights hold the most responsibility for the lack of LGBTQ progress. State actors

are leading the oppression by either choosing to be “neutral” or by participating in

superficial performative action to appear progressive.

In a broader sense, even though every country’s legislation is different, we hope

to show that when state actors choose to remain neutral, they are joining the side of the

oppressor. When countries use LGBTQ citizens as props and overexaggerate

representation that is not reinforced with effective legislation, they are the obstacle on

the path to progress. In order to enact change in the future, it is necessary to realize that

there is not a nebulous, intangible idea holding LGBTQ people back; “deradicalization”

is not the fundamental problem. Claiming that deradicalization is the main inhibitor of

LGBTQ progress puts the blame on the advocacy groups for not achieving their goals of

equality because they buckled under the power of the government. Legislators and
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political institutions are the actors responsible for the oppression of the LGBTQ

population. We must approach legislation with a critical eye toward the circumstances

under which it was passed and hold countries accountable for false progress so tangible

advancement for the community can begin.
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